










Complainant submitted Declarations on the witnesses' behalf as supporting evidence in its reply, 

particularly when the rules specifically allow for such submissions and the Declarations were in 

direct response to Respondent's assertions. 40 C.F.R. § 22.16(b). 

Second, Respondent's assertions that his arguments are supported by case law are 

erroneous. Respondent relies on two "sandbagging" cases, Pike v. Caldera and Viera v. Bufano, 

in which the courts granted motions to strike evidence presented later in the proceedings. 

However, both cases were challenged and, in both cases, subsequent courts allowed the alleged 

"sandbagging" facts to remain in evidence.2 McLauglin Equipment Co., Inc. v. Servaas, No. 

IP98-0127-C-T/K, 2004 WL 1629603, at *12 (S.D. Ind. Feb. 18, 2004); Memphis Pub. Co. v. 

Newspaper Guild of Memphis, Loca/33091, No. 4-2620 B/P, 2005 WL 3263878, at *2 (W.D. 

Tenn. Nov. 30, 2005). 

Third, Respondent cites judicial case law, which can be distinguished from 

administrative law and proceedings concerning evidentiary submissions. While motions for 

accelerated decisions under 40 C.F.R. §22.20(a) are similar to motions for summary judgment 

addressed in Rule 56 of the FRCP, they are not the same. The primary objective of an 

administrative pleading is to "facilitate a decision based on the merits of a controversy." In re 

Behunke Lubricants, INC., Docket No. FIFRA-05-2007-0025, 2008 WL 711033, at *6 (EPA 

ALJ, Mar. 5, 2008). Generally speaking, "administrative pleadings are liberally construed and 

easily amended." In re Lazarus, INC., TSCA-V-C-32-93, 7 E.A.D. 318, 1997 WL 603524, at 

*10 (EAB 1997). Complainant's Declarations were submitted in accordance with the 

2 In fact, the Pike court held that the evidence in dispute specifically did not constitute sandbagging. 188 F.R.D. 
519, 532 (D. Ind. 1999). 
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administrative rules and were of the type generally allowed in administrative proceedings. 

Concerning administrative practice, Motions to Strike are the "appropriate remedy for the 

limitation of impertinent or redundant matter in any pleadings (In re Dearborn Refining Co., 

Docket No. RCRA-05-2001-0019, 2003 EPA ALJ Lexis 10, at *6 (EPA ALJ, Jan. 3, 2003)) and 

are considered "drastic and harsh remedies that are rarely used." In re Behunke Lubricants, INC., 

at *6. Courts have typically viewed these motions with much "disfavor." !d. 

As discussed above, the Declarations provided in Complainant's reply do not constitute 

"sandbagging" because they were authorized by the regulations, were in direct response to issues 

raised by Respondent and were submitted by declarants Complainant had named as witnesses. 

Further, Respondents have failed to raise any assertions in support of its Motion to Strike 

indicating that the Declarations are "impertinent or redundant." 

Therefore, Respondent's Motion to Strike should be denied. 

c. If the Court Allows, Complainant Supports a Reply to Complainant's 
Declarations 

In its Motion to Strike, Respondent requests that, if the Court allows the submission of 

the three Declarations into evidence, it should be given an opportunity to respond. Complainant 

does not object to such an opportunity. 
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Respectfully submitted, 
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Chris Muehlberger 
Office of Regional Counsel 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
11201 Renner Boulevard 
Lenexa, Kansas 66219 
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Assistant Regional Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that on this b ~ day of July, 2015, I sent via the OALJ E-filing 
system the original Memorandum in Support ofMotion for Accelerated Decision to Sybil 
Anderson, the Office of Administrative Law Judges Hearing Clerk, and sent one true and correct 
copy via email to Mr. Stephen D. Mossman, Esq. at SDM@MattsonRicketts.com. 

Chris Muehlberger 
Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region 7 
11201 Renner Boulevard 
Lenexa, Kansas 66219 
(913) 551-7623 
muehlberger.christopher@epa.gov 
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Signature of Sender 
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